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Scalia! Scalia! Scalia!

Law School - Day 1
By Christina Phan

By Andrew Adams
Associate Supreme Court Justice Antonin Scalia came to campus for two days in
early September to participate In a number of
different campus events. He guest-lectured a
class, spoke to this year's McClennon participants and gave a public lecture- speaking at
each event about his own methods of interpreting the Constitution. He opened up the question and answer session with current students
by announcing that he missed teaching law
classes, lamenting that in his opinion too many
law schools are overrun with faculty that do
not subscribe to the Originalist interiJretation
of the Constitution.
Justice Scalia made the claim that
Originalism is not liberal or conservative.
Rather, true Originalists must always work to
prevent their own policy preferences from affecting their role as a judge. In fact, Scalia
said, if Originalism was a liberal or conservative method of interpretation, then he should
be. "a pin-up for the criminal defense bar," because his understanding of the Constitution
has led to overturning so many criminal convictions. This might be personally reprehensible to Justice Scalia, but he noted that his beliefs should not impact his role as a judge.
Among the personal beliefs that Scalia
believes have found their way into the Constitution incorrectly_are the right to privacy, the
right to abortion, and the right to homosexual

sodomy. In his opinion, those rights are fully
appropriate, and the Court would be required
to enforce them, but "if that is what the people
want, then they have to do it the real waypass an amendment." Until then, he does not
see any reason for them to exist under the
Constitution.
Scalia also went out of his way to point
out that an Originalist interpretation is not necessarily something new, and was not something founded by University of Chicago Federalists. Rather, Originalism is a "return to a
mode of interpretation that used to be orthodoxy" up until the Warren Court. Put simply,
Originalism is an attempt to apply the law today as it was intended to be applied when
written.
At the lecture, he opened with a typically bold statement- that opposition to
Originalism is not another theory of Constitutional interpretation: It is simply "nonOriginalism." According to Scalia, Originalism is the "only game in town" because it is
the only extant constant method of deciding
constitutional issues.
"And without a theory of interpretation, what can you rely on? Natural law? We ·
all can agree on that ...." He further described Originalist interpretation and its opposition by covering three recent cases that the

Fan running on high,
black silk comforter falling to
the ground, pillows and clothes
strewn across the bed and floor,
moonlight dancing into the
room - it was 3 a.m. on Monday,
August 24th. I was lying in bed,
arms crossed behind my head
looking up at the ceiling and
thinking about the next three
years of my life. It was one of
those moments where every
emotion comes jumbling into
one and you have an intense
feeling that you don't quite
know how to express, but everything feels right.
Today is the first day of
law school.
Being the Facebook fanatic that I am, at the end of my
first day of class I posted on my
status that my first day of law
school was horrible. My best
friend, knowing me the way that
she does, called me a liar. Well,
she was right. My first day of
law school was fantastic.
Being in section Amazing, that first day, I had
Criminal Law with Alexander.

SCALIA (Continued 011 page 3)

lst DAY (Continued on page 2)

Recent Violence in Guinea Problem for Africa
By Mary Elizabeth Grant
Guinea has a long history of government brutality, but the brazen brut~lity
of recent violence was a shock to people
around the world.- On September 28,
2009, government soldiers opened fire on
a crowd of 50,000 people who were gathered at a stadium in Conakry, the capital
of Guinea, to protest reports that military
leader, Moussa Dadis Camara, plans to
run in January' s presidential election despite a previous promise that he would
not run.
Human rights groups and witnesses report that 157 people were killed
during the rampage and 1,200 people
were wounded. The soldiers stabbed and
fired point blank on unarmed citizens.
Photos and video footage showed soldiers stripping and brutally raping
women in the middle of the stadium.
Witnesses reported soldiers using
their guns as instruments for committing
some of the rapes. Captain Camara
claims that the death toll was a mere 57
people and were committed by rogue sol-

diers, but witnesses claim the most brutal
soldiers wore the presidential guard red
berets. Camara claims no knowledge that
sexual violence
was committed.
"The people of Guinea
Despite his claim have been subjected to
that rogue solgovernmental violence
diers are responfor decades."
sible, reports of
shooting and ransacking of opposition leaders homes and
looting of shops by soldiers continue.
The people of Guinea have been
subjected to governmental violence for
decades. After Guinea gained its independence from France in 1958, the new
government, led by president Ahmed Sekou Toure, pursued a socialist agenda
and wiped out any opposition. During
Toure's 26 year rule, tens of thousands of
people were tortured, disappeared, or
executed. The economy deteriorated dramatically during his regime. When he
died, Lansana Conte took power. He
abandoned the socialist regime but failed

to restore the economy. The economy
deteriorated even more upon the influx of
. thousands of refugees fleeing violence in
neighboring countries like Sierra Leone
and Cote D'Ivoire.
In December, 2008, Conte died
after a 24 year dictatorship. Within hours
of his death, a military junta seized control of the government. Captain Camara,
a previously unnoticed officer, declared
himself the new president, although he
promised to hold a presidential election
once the country was stabilized and
promised that he would not run. Initially,
GUINEA (Continued on page 3)

In this issue .. .
Free Hats ......................................... 2
Opinion............................................ 4
Letters/Faces ................................... 5
LBGT Dance ................................... 6
On Campus ..... ................................. 7
Sports .............................................. 8

......

News

MOTIONS

Page 2
lST DAY (Continued from page I)

Alexander's class made me so excited
about the semester to come. I wanted to
rush back home and really dissect and engross myself into the world of Criminal
Law (study guide: Law and Order: SVU).
Due to this excitement for school, I
wanted to look into the future, plan out
my summer ·adventure, plan out my next
three years, and research anything and everything related to the study of law.
That's what made the first day so
horrible, it made me excited for law school
and the future. All of my naive, childish,
Boston Legal, Elle Woods dreams came
dancing like sugar plums in my head.
When I get excited I research and I plan
and I research some more and then I plan
some more. I literally went home that day
and planned out four different avenues for
me to follow this summer (study abroad,
internship, summer school, clinics)
The first day of law school was all
that I wanted it to be. It was one of those

good days where nothing special happens.
President Lyons Salary Nears
I laughed, I debated, I ate amazing food
$500,000
with awesome boys, I dreamt about the future, made a few more friends, and simply
USD President Mary Lyons reenjoyed living life. At the end of the day I
ceived
a
total compensation package
came home, ate Vietnamese food and chatworth $467 ,816 for the 2007-08 school
ted with my roomies. I jammed out to music and danced around my room and finally year, according to a Monday UnionTribune article. This was an increase of
conked out with legal jargon fluttering
over
$70,000 from the previous year.
around my psyche. It was a good day.
Her salary was above the average
I know that law school is going to
be tough. I know that it's going to be a lot · private school presidential salary of
$359,000, and approximately $200,000
of work and I'm really going to have to foabove the salary for Point Lorna Nazacus, commit myself, and not go crazy with
researching and planning, but I'm ready for rene University. USC's president made
over a million last year.
it. Like so many other first year law stuThe article cited retiring baby
dents across the nation, I'm nervous. I
boorners and increased fees as the reason
wish I was smarter, better, stronger, wiser .
for the high salaries. It also noted that
. . . I wish there were more hours in the
presidents of public schools are not comday. I wish the economy was better, and
pensated at the same rate that presidents
lastly, I wish there was a law student only
of
private schools receive.
parking structure, but no matter what, I'm
up for the challenge.

Advocate. Have fun. Get a free hat.
By: Arash Ebrahimi
Me: "Yes. I understand. I went over my
allotted anytime minutes for September.
And yes, I understand that this is why I
was charged extra. I am merely pointing
out that I. went over my minutes because
YOU calculated my night and weekend
minutes as starting at 7 :00 p.m. as opposed to 6:00 p.m. This is clearly your
mistake".
Customer Service: "Those minutes will
be credjted back to your account. ls there
anything else I can do for you sir?"
.M e: "I k.110''' you have clearly done what
I have asked you to do, but to be honest,
I'm not happy. How about you reimburse me for the amount of time and
trouble it has taken me to contact you
about YOUR mistake. I was transferred
3 times, spoken to as if I were a child,
and worst of all, was forced to listen to
Abba, I repeat, Abba, while on hold. Unacceptable."
We've all been there. Cell phone
companies. Online retailers. Kielbasa
vendors. Don't even get me started on
.
.
insurance compames.
An effective consumer advocate
knows when to have fun. This is a lesson
I learned when a series of unfortunate
events followed an online order I placed
on a Target.com wedding registry. Below was my attempt, via email, to add
levity to an increasingly frustrating situation.

"I placed the above order on August
20th. It is for a She(/Ploor Lamp with
Paper Shade (Walnut), which features,
among other things ''pull chain operation" and "Asian inspired design." All for
$49.99, plus shipping. What a bargain!
I checked my bank account today because I was notified that I had overdrafted my account. It shows that Tar-

get.com has two pending transactions for
$54.36. the amount of the order. This is
why I have over drafted my account. Because you took money (pending) that
wasn't yours. To be clear I on~y ordered
one She({Floor Lamp with Paper Shade
(Walnut), not two. One is about all I can
handle.
To add insult to injury, l called the customer service phone number you have
listed, 1-800-591-3869, only to.find out
that a customer service representative ''is
unfortunately not available right now"
because you are currently upgrading the
customer service system.
Which makes sense, because noon on a
Wednesday is an acceptable time to upgrade the customer service system of one
of the largest retail stores in the lvorld.
Seriously Target.com, you're better than
this.
I called the customer service phone number at Chase Bank, formerly Washington
1Vfutual bank (that's a whole other e-ma;/)
and I'm happy to report that they are not
currently upgrading their system at noon
on a Wednesday . I was connected to Hazel and she verified that the over draft fee
was a result ofthe two "pending" Target.com fees. She agrees that you should
refund the $12 over-draftfee and also
shares a taste for "Asian-inspired" lamp
design.
l vvant the $12 over draftfee refunded to
my bank account. I also want this hat:
http://tinyurl.com/redchejhat.
It says, among other things, that this hat
offers a classic, professional look while
dressing up my dinner party. Which is
good because, to be honest, my dinner
parties could use some dressing up.
Why a hat you ask? Because asking Target. com to send me a hat for my troubles,
for taking time out of my busy day to

write you a sarcastic e-mail, is equally as
absurd as Target. com not only taking
money from me which is not theirs
(usually called theft - I should know, I'm
in my 3rd semester of law school) but ·
also shutting dm'1.:n their customer support line during the middle of the day, in
the middle of the week.
You're lucky I'm a hippie or.I'd take my
business to Walmart."

To be honest, the more sarcastic the email became the less I cared about the
$12 over draft fee. Laughter quickly replaced anger. In fact, I was willing to
forgo the who le thing (even the hat)
when, after having pressed "submit" on
the Target.com customer complaint site, I
felt an instant sense of relief.
This experience could easily have
become a source of stress and anxiety in
my life, causing me to vent to my friends
and local Kielbasa vendor about my
online ordering woes. Now, when I share
this experience with family and friends , I
can't help but do it with a smile.
By the way, it ends up that Target.com has a great sense of humor.
They dropped the second charge, reimbursed the $12, and yes, even sent me the
hat I had requested.
If your goal is to effectuate
change in the customer service policy of
a large multinational online retailer, cell
phone carrier, insurance company, or
even a Kielbasa vendor, you are sure to
fail. If your goal is to poke the system
and have fun, you will always win.
For help \\-Titing sarcastic customer service e-mails, advice on lamp
colors and styles, or the scoop on the San
Diego kielbasa scene, shoot an e-mail
over to: arash.ebrahimi@grnail.com.
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SCALlA (Continued from page I)

Court has decided, including a Second
Amendment case, a habeas corpus case,
and a Confrontation Clause case.
Heller- Washington D.C. passed a law
that forbade the sale of handguns and required all guns within the city to be trigger-locked or taken apart when not in
use. An interest group challenged the
decision on the grounds that the Second
Amendment protected the public's right
to "bear arms." Going into the history of
the Second Amendment, Scalia said that
its purpose was to ensure that the standing militia could possess the rifles and
weapons they used in battle at their
homes. In the past, the ruling king or
clan would take away weapons from the
militia or those who did not agree with
the ruling authority, which was an effective way to maintain control.
Defenders of the D.C. law
claimed that the Second Amendment
only protected militia members' ownership of guns, a concept outdated when
the United States has a standing military.
Scalia says that the modifier at the beginning of the Second Amendment, "A well
regulated Militia, being necessary to the
security of a free State," does not limit
the protections to those in the military.
Instead, it provides clear reasoning that
the Second Amendment was intended to
protect the citizens' right to possess guns.
For Scalia, Founders intended to protect
the right to own guns, not necessarily a
right to belong to any militia.
Prof. Smith pointed out that the
majority went out of their way to allow
for certain exceptions, including but not
limited to the mentally ill and felons. He
asked Scalia where that line was and
what provided for these limitations as
they were not in the text of the document.
Scalia pointed out that being an OriginalC:U IN EA (Continued from page I)

due to his promises to establish a democracy, he was widely supported. How·e ver, during the months of his leadership,
his popularity fell due to perceived unfulfilled promises to lead the country toward
democracy.
The political instability has contributed to the economic hardships in the
country. Despite its mineral wealth, the
people of Guinea are among the poorest
in the world. Guinea is ranked 170th out
of 182 nations on the human development index. The GDP per capita is
$ 1,100 which places the country 209th
among 229 countries. Forty-seven percent of the population lives below the
poverty line with the majority of impoverished people living on less that a dollar
a day.
Guinea has great potential for
growth with a large ·amount of minerals
as a natural resource. The country has
almost half of the world's bauxite re- .
serves, an aluminum ore. Bauxite is
highly sought after because it is less expensive to extract the aluminum from
Bauxite than from other ores. Overall,
the mining sector (bauxite, gold, dia-
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ist does not confine one to the text and
that in this case, mentally ill people and
felons would of course be exempted from
Second Amendment protections because
at the time of the writing, they would
have been institutionalized and executed,
respectively. So keeping them from
owning guns would not have been a
problem to the Founders.
These exceptions are still valid
today, as Scalia pointed out, because we
infringe freedoms of felons and the mentally ill all the time through institutionalizing them or taking away their vote.
Scalia said if these more basic freedoms
could be infringed, then definitely the
ability to own a gun could be.Crawford - in this case, a man was
charged with attempted murder and assault on another man he believed to have
raped his wife. Mrs. Crawford had stated
in interrogation that the man her husband
attacked had not had a weapon, which
was contrary to Mr. Crawford's statement. Washington state law forbade requiring her to testify in court against her
husband, but the prosecutors were able to
play a tape of the statement. Despite
hearsay rules, the prosecution was able to
play the tape because it satisfied the ·
"indicia of reliability" test from previous
precedent. Mr. Crawford claimed this
violated his Sixth Amendment right to
confront witnesses against him.
Justice Scalia wrote the opinion,
stating that the "indicia of reliability"
standard was completely inadequate as
"dispensing with confrontation because
testimony that is obviously reliable is
akin to dispensing with a jury trial because a defendant is obviously guilty."
Scalia said that the real indicia of reliability is ensured through the Sixth Amendment's protections. To Scalia, confrontation means confrontation, not anything

Page3
less, even if the statement is "reliable."
Justice Scalia discussed these issues and his broader theory of interpretation at the Q&A session as well. Justice
Scalia seemed to be asking the crowd for
a challenge, in particular, he wanted
someone to disagree with the Originalist
perspective.
In quite possibly the most interesting interaction of the day, a student
asked Justice Scalia how he reconciled
his Originalist method of interpretation
with the Ninth Amendment: "The enumeration in the Constitution, of cert~in
rights, shall not be construed to deny or
disparage others retained by the people."
He pointed out that James Madison had
said in debates during the First Congress
that although the Bill of Rights enumerated certain rights, that should not lead to
the conclusion that only enumerated
rights are protected. In fact, it was this
worry that lead to the passage of the
Ninth Amendment.
Justice Scalia was quick to respond. He set the stage of the first Congress meeting-with the Framers spelling
out a Bill of Rights because certain states
had made it conditional to their joining
the nation. One by one, he pretended to
take advice from the crowd on which
rights to include: religion, press, trial by
jury when more than $20 was at stake.
Then he said "and a guy in the back
stands up and says 'EVERYTHING
ELSE!"' Justice Scalia said that he had a
tough time believing that this was the intended meaning of the Ninth Amendment.
At the end of the session, Justice
Scalia thanked the school and the students for the opportunity to get back to a
classroom-style interaction again.· He left
to a standing ovation.

monds, and irnn) in Guinea accounts for
take control while promising greater remore than 70% of the country's exports.
spect for human rights and improved
Developmental improvements are
economies, but instead establish themrequired in order for the country to capi~
selves as dictators, who govern by suptalize on its unrealized wealth. Investpressing all opposition. Those dictators
ment in the country is necessary in order
lead governments fueled by corruption
to boost the economy, but investors are
· that deprives populations of the necessary
hesitant due to the political instability
infrastructures to improve their standard
and lack of infrastructure such as elecof living.
tricity, roads, health care, and education.
The regional and international
Only 18% of women and 42% of men are
communities have essentially turned their
literate in Guinea. Consequently, "the
backs on the problems in Africa. The
companies that make investments tend to
recent sexual violence during the ramimport workers who are more skilled
page on September 28 serves as an example. The people of Guinea are not strang_than the Guinea population. The imporers to sexual violence committed by govtation of workers from other countries
deprives the citizens of Guinea the opernment soldiers, but in the past, the violence was committed under the cover of
portunity to increase their standard of
living .
darkness. The lack of repercussions apThe situation in Guinea is empears to have led to the assumption that
blematic of the problems in many Afrithese crimes do not need to be concealed
since they won't be punished. The quancan countries. Many of the countries on
the African continent are rich in retity and degree of brutality of the crimes
has increased dramatically.
sources, yet their GDPs tend to be the
lowest in the world and their populations
The global community must crelive in extreme poverty. Some leaders
ate a stronger international judicial syshave capitalized _on their people's hope
tem that penalizes the sovereign leaders
who govern by violating the basic human
for a better life by promising improved
rights of life and liberty.
standards of living. Those leaders then
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We'll Tell You Where to Park It

Opinion
opinion@usdmotions.com

Doctor Duh
by Ben Anderson-Schenker
Law students are busy; anyone
reading this who disagrees either doesn't
do any work or is just nuts. One of the
reasons that we're so busy is that we have
a huge incentive to not blow off our obligations: if we miss our jobs we can get
fired, and if we miss our class we're
throwing away hundreds of dollars worth
of lectures.
That's why I was so happy to
have found a time between my morning
shift and my afternoon class. The doctor,
however, was running late so I spent an
hour in the waiting room, saw him for
fifteen minutes, and got to catch the second half of my class.
Missing half of that lecture cost
me about $100; I paid him more than
twice that amount to see him a third of
the time that he cost me. If a lawyer tried
to do that, I would think he would need to
talk to a PR colleague. My question now
is: why do we pay doctors for the privilege of seeing one, but lawyers only for
their time?
The easy answer seems to be that
doctors are proverbial saints while lawyers are quintessential sinners.

Correction
In the last issue of Motions, we stated
that only 37 employers were on campus
for fall OCI. This number represented
the employers for 3Ls, and the total number of employers was 63. We apologize
for this mistake and regret the error.

Staff Writer Positions Open
•
•
•
•

Get paid to write what you love
Share your thoughts with the world
Contribute to USD's student community
Impress mom and dad back home
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Editorial
Parking sucks at USD. You know
this, I know this ... even the undergrads
that live on campus know this. This
problem dominated the ASB elections
last year, and probably is a minor pain in
your ass on a daily basis. It might even
have gotten to the point where you alter
your daily schedule just to make sure you
get a spot.
But there is no solution, right?
That's the problem, we can't build any
more parking lots without spending a ton
of money and replacing fields or some
other open space on campus. Plus, any
good location for a lot has been snatched
up already.
But here's the problem: If you get
to campus after 8 a.m., you won' t get a
spot in the law school lot. If you get here
after 10:30, you might not get a spot in
the structure. And heaven forbid that you
park somewhere you shouldn't--the parking hawks will come down on you before
you can even unload your books. So
then, in addition to your permit (which
cost you in the hundreds), you have to
pay a ticket.
This is a problem. Does Motions
have an answer? No. Motions has no
answer but can recognize a horribly mangled situation when it sees one.
The other day, Motions was walking back to its car up near the pool/gym
and found a $50 ticket on the window.
This for parking in the resident spots,
done only because all the visitor spots
were taken. What was Motions to do?
Park in the structure then take the 15minute walk twice just to play an hour of
basketball? That's just stupid.
Motions realizes that almost every
major university has parking problems.
You might have come from a place
where you had to walk over a mile to get
to your car, or simply had to give up any
hope of having a car on campus. So we
understand that USD is still better than
some.
But the problem is that we pay a

sh*tload of money to come here, and
then pay even inore money to park. It
seems like if we are paying for parking
permits, there should be some way to
track how many go out (this shouldn't be
that hard - maybe an excel sheet or some
sort of piece of paper with a mark that
corresponds to every permit sold), and
then there should be some equation that
shows how many permits are too many.
Because that really is the problem--there are too many permits out for
too few spots.
So if we're limiting permits, who
gets the shaft?
First, it can't be staff. It is embarrassing that staff members have to pay
for parking permits, and even more so
that those not willing to pay $600+ can't
get a reserved spot. And that includes
faculty, because you better believe they
could get reserved parking out in the real
world (most of them could at least).
Second, it shouldn't be law students. This is mostly because Motions is
a law student, but also because we are
paying $40k in tuition already. When
resources are scarce like this, there needs
to be a pecking order. Motions assumes
that we would outrank undergrads, but
we'll leave ranking the graduate students
to someone else.
Third, the people that have the
most trouble parking are those who work
and go to school. If you are on campus
for only part of the day, and your schedule isn't flexible, parking is a major pain
in your ass. And who most often works
off campus during school? Law students.
Most undergrads do not.
So that is Motions' answer to the
problem - limit undergrad permits. It
sounds tough and a bit biased, but it is
the truth. There has to be a hierarchy and
the undergrads are at the bottom rung.
The parking situation here because is
broken now . . . and Motions will not
abide another baseless parking ticket,
even if it is cut down to $25 on appeal.
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Student Faces

Mailbag

This month we asked students ...

What bugs you the most about school and how would you fix it?

We gladly publish the letters of our readers.
To submit your letter, commenting on an article,
sharing your thoughts or just laying down a rant,
email it to letters@,usdrnotions.com.

•. ti':
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I

Send your mail to

..·

We look forward to your submissions.

.
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letters
@
usdmotions.com

A rash

Joni Borzcik,
3L

Ebrahimi,
2L

.,j;

"Realizing I'm going to
have to leave it and enter
the real world next
summer. How to fix
it? Remain in denial. "

Way too much is made about the parking. Everyone
wants to pull up 5 minutes before class and grab a spot a few
feet from class. Well everyone, get over it. Yes parking is not
ideal, but that's part of being at a university or living in a
city. Go to a school in the UC system, and be prepared to walk
over a mile to class. If you want to go out Downtown or PB,
you either spend 15-20 minutes looking for parking blocks
away or spend $20 to park in a lot. So get used to parking issues if you want to practice in California, a place where most of
the jobs are in cities with parking issues.
What can improve the problem? The school could limit
permits, but that would lead to higher permit fees. The cost for
the school to provide parking services is not going down, so
fewer permits would lead to higher prices for those with permits. More permits than spots is not a bad thing because not
everyone is on campus at the same time. Some students only
have night classes, some only a few days a week, and some buy
a permit and don't come to class. We already pay a hefty price
for a permit; why take actions that will only increase the price
for college students who make little to no money?
Dr. DUH Continued from page 4)
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~
~~ ~

Nate Shaman,
3L

'

Too little guidance on
choosing particular
classes after your 1L
year. Navigating the
course schedule, and
balancing bar classes with
electives can be a
challenge.

Editorial Counterpoint: Walk It Off

yers are quintessential sinners.
This makes me ask another ques. tion: why are we Great White sharks while
they are Nurse sharks (pun intended)?
One pretty big similarity between
medical doctors and juris doctors is that it
is acknowledged that the services we provide require so much personal trust that we
stand alone with them and People of the
Cloth in enjoying an evidentiary privilege.
(But, in the United Kingdom, only, lawyers
and neither doctors nor clergy, enjoy that
privilege).
Also consider the ethics of both
professions. Like medical doctors, we have
a very precise law governing our relations
between ourselves and our clients. Practitioners of both the legal and the medical
profession are acknowledged to occupy
such a position of power over laypeople
that a minimal level of separation must be
observed. (If you haven't taken PR yet, we
can't sleep with our clients.)
Maybe they go to more school than
we do but that can't be the rea.son; how
much esteem does the general public have
for a person who gets 3 PhDs in mythologies of northern Europe?
The biggest distinction that one
could make is that doctors are life-savers

....

"That no practical
experience is
required Every law student
should be required to have
at least one year of
experience. "

-.

By Chris Rhoads

We could set designated areas for parking. Law students could park near the law school, undergrads in the West
parking lot, and resident students near their dorms. We have a
system like this, but it does not work because law students
sometimes use the gym or West end of campus. Undergrads
have to go to class. Further restricting where people can park
only leads to more parking tickets.
So I pose a radical solution: either get to school early or
take a walk. We know when lots fill up, so get there before
they do. If that is way before you class time, go to the library
and get some studying done. If you don't want to get there before your classes, park in the West structure. There are way
more spots than cars. It's a quick 15 minute walk across a nice
campus. As an added bonus, you live in San Diego - it's 75 and
sunny 300+ days a year - and the exercise isn't going to hurt
any of us. If your books are too heavy, the school offers lockers
to keep them. It's not a bad alternative, and_beats out higher
permit prices and more tickets. If taking a 15 minute walk is
the biggest worry in your life, consider yourself blessed. Stop
complaining and start walking.

and lawyers are not. That seems to make
rapists and murde~ers ·can walk among us.
some sense; with no offense intended, I
The problem is that there might not
could agree that DUI lawyers might be a
be a way around this predicament. If anylittle less altruistic than pediatric Ernerone can think of a better solution than the
gency Room doctors. But, what about
adversarial jury system (that is feasible), it
criminal defense lawyers defending capital might be a useful tool. The legal system
crimes? What about personal injury lawthat we study strives for justice; unlike deyers who seek costs of medical care so that ciding between life or death, we must comclients can avoid impending death? Maybe . promise and sometimes allow the murderer
we do not actually resuscitate heart attack to only serve 12 years or the tortfeasor to
victims but we can certainly make sure that pay half the necessary costs.
someone will pay a doctor so that she will.
Doctors can use black and white
Plus, take a look at elective plastic surbut all we have are shades of grey. Doctors
geons; having a slightly smaller nose is not and lawyers are similar in that we have an
going to save many lives.
unyielding obligation to our clients. HowMy thought on this matter is that
ever, when one doctor's client achieves a
the true distinction is the adversarial nature positive result, no other doctor' s client has
of our profession. Doctors work in an ad- to take it on the chin.
Maybe this means we will have to
versarial manner too; the difference is that
when a doctor succeeds he is beating disendure the jokes about our lack of ethics
ease or a virus - a pretty unsympathetic
and people's disdain when we reveal what
target. When we prosecute a tort, a human we do. However, we must remember this:
has to lose.
whenever we practice ethically and zealDoctors have the luxury of being
ously, we might not be rescuing infants or
able to fight the enemy that everybody
making sure someone's mother can be
hates. When we say that our client's con- alive to see her child graduate. But, we are
stitutional rights have been violated and a making sure that the ideals that those that
conviction cannot stand, people do not see came before us (equality, justice, and secuus as defenders of the principles that makes rity) endure. Maybe we can't preserve life,
our country great; they see us as the people but we can make sure it's worth living.
who manipulate-ideals to find loopholes so
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Dance Dance Revolution
By Kevin Cowan

'""

Sometimes you put yourself in a
position to make a difference, and sometimes the planets align just right and you
find yourself thrust into a controversy and
compelled to do what's right. This term, I
have experienced the latter.
Since I began as a IL (and before,
during undergrad in Chicago), I have been
active in the sociopolitical side of campus.
I tried to be a 1L rep, but got beat, so instead I started working with Cole Cannon
(former SBA president), joined the SBA
social committee, and became an officer in
the Sports and Entertainment Law Society
(SELS) in order to give to my community.
I began writing for the paper, working at
the LRC, and became a mentor for the next
batch of incoming lL's.
During my 2L year, I was an orientation leader, SBA rep, and member of
SELS again.
Nothing major ·... I didn't want a
real position of leadership .. . I was content in the background as one of the people
who made things happen, rather than one
who decided what was going to happen.
So here we are--I'm a 3L, and in
my last term of classes. Yeah, I'm graduating early . .. HARA! I get approached
by my boss at the LRC to lead the National
Lawyers Guild. This group bas been inactive for some time here at USD, but has
been going strong at the other law schools
in town as well as nationally. When I
talked to Jason Marsh about my new position, he asked ifl would help represent the
Law School in the Graduate Student Council (GSC). OK, a few meetings, some free
food ... no problem.
Then GSC wanted me to be its representative at the Presidential Advisory
Board for Inclusion and Diversity
(PABID). OK, cool .. .. more free food,
another chance to meet people on campus
from different areas of study, no big deal.
So on Friday, October 2, I went to
the PABID luncheon, and the topic floored
me. We all know that Catholicism has certain views about homosexuality. But we
also know that this campus has a dedication to diversity and tolerance--a dedication
that is statutory black letter law.
Four years ago, USD passed a resolution to include sexual orientation in its
Equal Opportunity Statement. This Equal
Opportunity Statement can be found on
USD's home page, which is actually a link
to the online version of the University of
San Diego Policy Manual:
"The university is an equal opportunity educational institution. All studentrelated programs and services, including
but not limited to admissions, financial aid,
academic programs, housing, athletics, and
other extracurricular activities, will be administered without regard to the student's
or applicant's race, color, religion, national
origin, sex, sexual orientation, age, physical disability, mental disability, or other
characteristic protected by federal or state

law." (USD Policy Manual §2.2. l ).
Here is the story .. . keep in mind
the marriage vs. "domestic partnership"
issue.
The undergrad USD PRIDE club
wanted to hold a dance here on campus to
be open to all students. They were told they
couldn 't, and campus administration cited
an unwritten agreement between the school
and PRIDE at the group's inception 19
years ago that it would refrain from activities that might cause a certain level of discomfort to the conservatively Catholic
voices within USD's administration.
Looking for some kind of compromise to avoid the derailment of its plans,
PRIDE suggested that instead of making
the focus a dance, which is uncomfortable
to some Catholics for its allusion to homosexual sex, the event could include games
and activities. The Administration conferred--deciding that the inclusion of other
activities was unnecessary and that PRIDE
could hold its dance as is . . .
.ifPRIDE agrees not to call it a
dance, but instead calls it a social. And
PRIDE isn't allowed to invite anyone from
off-campus (like every other student club is
allowed to do).
I don't feel as though I have to belabor the point here.
·
P ABID was created partly to advocate on behalf of campus groups under just
these sorts of circumstances. Its resolution
has been to create an official letter asking
the board to respect the inclusionary laws
of this campus, and immediately allow

"You can do it your own way, if it's
done just how I say. Independence
limited. Freedom of choice is made
for you my friend. Freedom of
speech with words that they will
bend. Freedom with their exception." - James Hetfield.
~~~~~~~~~~~~~~~~--!

PRIDE to enjoy all the privileges
and benefits available to every other group
on campus. Oppression of one of us is oppression to us all. IfUSD reserves the right
to a11ow a group to exist, but makes unfair
stipulations as to its existence--stipulations
that are not enforced on any other group-this reserved power serves as a statement
of blunt disregard of:
1. PRIDE's status as a campus group on
par with all other campus groups,
2. PRIDE's freedom to organize, and
really ...
3. PRIDE members ' worth as human bemgs.
This group and no other, apparently, should be denied the right to have a
dance. Instead, our school gives PRIDE a
reminder of its "otherness" and tells the
group to call its event a social.
PRIDE members ' tuition dollars are
fine in the face of a conflict of beliefs, but
the expression of their beliefs will only be

tolerated within certain uniquely strict parameters.
The NLG has been a traditionally
radical group as far as law campuses are
concerned. During the Vietnam War, we
were responsible for providing leadership
and speakers during the protests. We filed
lawsuits on behalf of likeminded individuals and people who couldn't stand up for
themselves. We fought for the rights of the
downtrodden and oppressed.
My last term here will be defined
by my stance against this spiteful USD policy that causes the minimalization and
hateful treatment of a group that is supposedly one ofUSD's. own. You can't invite
people to your campus then stick your finger in their eyes.
I have advised PRIDE to call its
dance a dance anyway. Sources tell me that
support for such civil disobedience is low
for fear of being outed. But the semantic
alteration of one event is merely a symptom of a larger problem.
As of this writing, the dance is still
a few days away, and this issue of Motions
will not be published until after the fact.
Today, P ABID sent a letter to Dr.
Mary Lyons, President of USD. It reads in
part,
"P ABID recommends to President Mary
Lyons and University of San Diego Administration that the university reconsider
and ultimately reverse its decision that the
PRIDE dance cannot be advertised as a
dance, as it was originally advertised, and
be renamed a 'social. ' PABID believes that
such a decision would be wholly consistent
with USD's mission statement, vision,
and goals promoting inclusion and diversity as an integral part of its Roman Catholic identity and related values."
On Oct. 6, PRIDE had a meeting
with Carmen Vasquez, Vice President of
Student Affairs. According to sources, both
she and Cynthia Avery, Assistant Vice
President of Student Life, have expressed
their support for this issue, as has Dean
Cole.
PRIDE's social or dance or whatever it is ultimately called, has raised
awareness of a not-so-deep USD administrative undercurrent of differential treatment of our LGBT colleagues. Stay tuned
for further results.
If you are interested in discussing
this issue, or any other issue of diversity or
inclusion that concerns you, please contact
me. I am also looking for more people to
join NLG and fight this fight and others
like it.
UPDATE: Following the Tuesday,
October 6 meeting with Carmen Vasquez,
et al., the Administration has reversed itself
and allowed the event to proceed as a
"dance." Congratulations to PRIDE, the
LGBT community, and their friends for
standing up for themselves.
Kevin Cowan is President ofUSD National
Lawyers Guild
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Dumbledore's Army: Student Consumer Attorneys of USD

OnCan1.pus
oncampus@usdmotions.com

Upcoming Events
2009 Bowes-Madison Lecture Series:
Michael Barone
Monday, November 9, 2009
Joan B. Kroc Institute for Peace & Justice
Michael Barone, senior political analyst,
Washington Examiner; contributor, Fox
News Channel; and resident fellow,
American Enterprise Institute, will deliver a keynote address titled American
Politics: Are we in a New Era?
5:30 p.m. - presentation, KIPJ Theatre
6:30 p.m. - reception, KIPJ Rotunda

HlNl Vaccine Clinic
Tuesday, November 10, 2009
Warren Hall, 2nd floor foyer
11 :00 am - 2:00 pm
Lunch and Learn with CHR@USD
Tuesday, November 10, 2009
Joan B. Kroc Institute for Peace & Justice, Rooms H & I
12:00 pm - 1:30 pm
December Bar Swearing-In Breakfast
Tuesday, December 1, 2009
Sheraton San Diego Hotel & Marina
8:00 am - 10:00 am
Nautilus 1 and 2
1380 Harbor Island Drive
San Diego, CA 92101
December G r aduate Reception
Monday, December 7, 2009
Warren Hall Back Patio and Courtyard
2:00 pm - 4:00 pm

by Justin Trauben
There is a growing--and not so
accidenta1--misconception of our U.S .
legal system. We are an well aware that
the United States is the most litigious nation in the world, and yes, one amazing
man from Michigan sued AnheuserBusch for false advertising when two supermodels did not summarily materialize
after ordering a cold glass of Bud Light.
The hard numbers, however, may surpnse you.
In the fine state of California,
since 2002, we have witnessed a 40%
decline in the number of filed unlimited
civil tort cases. In the same period, the
population grew by no less than five percent. There are forces hard at \vork,
promulgating the myth that civil litigation is spiraling out of control 1,,vhile simultaneously thwarting our basic right to
a trial.
Remember the infamous .McDonald's coffee case? What you may not recall ·is the fact that McDonald's served its
coffee at around 190 degrees, and, even
after 700 claims ofserious injury, refused
to change its policy. 79-year-old Stella
Lieback suffered third degree burns on
her inner and outer labial lips and spent
eight days in the hospital for multiple
surgeries and skin grafts . Only after
McDonald's refused to compensate her
medical bill did she decide to enter the
courts. In the end, the old \Voman did not
win millions, as we were led to believe.
And there are more like this check out http://www.snopes.com/legal/
lawsuits.asp, where almost every infamous lawsuit that made you cringe in the
past is proven false or significantly distorted and that wild email going around is
completely debunked. •
With the media spotlighting the
nation's proclivity towards "comical" litigation, public distrust and disfavor

against our O\.vn legal system abounds.
There is nothing surer to award a guffaw
as a lawyer joke, especially among the
self-loathing professionals at the butt.
But what la\.vyers have not been laughing
about are the facts: in 2006, California's
total civil filings reached a 10-year lo\v, a
number we are guessing was not due to
general harmony amongst us ..
How can that be possible? Well,
through pre-dispute arbitration agreements for employment contracts, mandatory arbitration clauses in consumer contracts, MICRA, caps on damages, caps on
attorneys fees, no third pa1iy bad faith
insurance, no bad faith for ERISA health
insw:ance policies obtained through employment, no bad fa:ith insurance practices for refusal to pay worker compensation benefits, and no bad faith for failure
to provide medical care under a health
insurance program obtained through
work (ERISA). Put simply, you are just
not that likely to get your day in court.
Enter the Student Consumer Attorneys, a gang of USD law students
carved straight from the mahogany of
Learned Hand's gavel. They represent the
first student division of the Consumer
Attorneys of California (CAOC), an organization of more than 3,000 attorneys
who represent plaintiffs/consumers. Beyond practicing defense against the dark
art of legal abuse by moneyed interests,
these students are fighting back with
words. Check out what they have to say
at www.studentconsumerattorneys .com.
Do your research, and get ready
for the contest to become a member this
coming spring. With one article at a time,
we can find a balance between our perception of reality and reality itself.
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Expecto Patronum.

BASE BALL (Continued from page 12)

The court ruled that because the info was publically available, the website really was selling its processing of the data, and
not the data itself. Prior to this decision, only mlb.com, yahoo.com and espn.com had paid the licensing fees to use MLB players'
states, names and teams, so only they could host online fantasy leagues. After this decision, all websites with a fast server can run
their own fantasy league because player's statistics and names are public info. This is part of the reason that fantasy leagues have
become so common since 2005.
Chapter Five discusses the Curt Flood free agency case in which baseball players won the right to become free agents for all
MLB players. Until the early 1970s, MLB used a reserve system, in which all players had to sign contracts that ran for a certain
number of years, after which the player could negotiate a new salary, but only with the team that held the old contract. Under these
contracts, the players had to play for the team, and the team had to pay the player, but there was no option for a player to seek the
highest salary by looking for contracts on the open market. This system created an illegal trust, because the owners banded together to keep salaries down, but MLB had been ruled a matter of state law in a 1922 case, so federal anti-trust laws did not apply.
In the Flood case, the Court did overturn the 1922 decision excepting MLB from federal anti-trust law, but the Court shifted
the burden on Congress to act, saying that the 50+ years of inaction were a kind of tacit approval, and one that they were unwilling
to disrupt. Stare decisis required such things as franchise location, broadcast rights and league competition to remain free from
any anti-trust intrusion. However, because the Court recognized that previous decisions exempting MLB from federal anti-trust
law were based on an outdated understanding of the Commerce Clause, they specifically stated that this decision was an anomaly.
The Flood action eventually ended the reserve clause system, and provided for the current system of free agency .
The Seventh Inning deals with a subject much closer to home. When the Padres began the process of building Petco Park in
downtown San Diego, a former city attorney and councilman began filing lawsuits alleging everything from violating the California
Constitution to failure to meet California Environmental Quality Act requirements. The Padres and the City of San Diego won all
the lawsuits and later filed a civil suit for malicious prosecution, which was settled before a decision. However, this chapter provides ample evidence of the difficulty in building a baseball stadium in the 21st Century.
The Little White Book ofBaseball is on shelves now.
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Surfing Outside the Law
by Eric Meyer, Staff Writer

Sports

The Windansea Club is a good
reminder that the law we study in law
school does not persist everywhere.
There are some laws that pertain to both
the immediate water surrounding the La
Jolla reefbreak and society in general.
Adverse possession comes to mind.
If you pass on a few good waves
or paddle into a wave but back out at the
last second, the waves will no longer be
available to
you and you
This broke the code. A
will be barred group of locals paddled
from catching
over to the Israeli man
any rides.
and let him know that
However, for
his behavior was not
the most part
tolerated at Windansea.
the unwritten
code of the
water differs from the laws the legislature
writes into the books. Assault comes to
mind.
A few weeks ago I was surfing
Windansea on a beautiful and sunny Saturday afternoon. The tide was rising to
high, the swell was up, and the water was
warm enough to keep the wetsuit on the
hanger. Of course, a beautiful day in the
water comes hand in hand with a
crowded day in the water. And a crowded
day at Windansea is synonymous with
conflict. A longboarder with a heavy Israeli accent cut off a local shortboarder
who certainly paid his Windansea club
dues.
This broke the code. A group of
locals paddled over to the Israeli man and
let him know (in words not so pleasant)
that his behavior was not tolerated at
Windansea. He kept his cool. He smiled

life@usdmotions.com

The Baseball Book
By Andrew Adams

~

Professor John Minan and Dean
Kevin Cole recently published "The Little White Book of Baseball Law" (2009
ABA Publishing), an introduction into
professional baseball and the law that has
developed around it. The authors divided
the book into 18 chapters , and through
individual cases and anecdotes were able
to address most major areas of the law
and how they relate to baseball. The
chapters covered contracts, the 1st
Amendment, intellectual property, torts,
Title VII discrimination claims, labor law
and tax law, amongst others.
Chapter Two discusses the law
behind one of baseball's fastest-growing
attractions: fantasy baseball. At the time
of the case, the Major League Baseball
Players Association (MLBPA) controlled
Major League Baseball (MLB) players'
image, biographical data and name for all
commercial uses. The original licensing
agreement between MLBPA and internet
fantasy baseball sites fell apart in 2002,
so the MLBPA sued one company that
continued to use the information. The gth
Circuit had to balance the company's 1st
Amendment right to use the public information against the players' right of publicity to control their likeness and public
image.
BASEBALL (Continued on page 11)

in the face of danger, tattoos, and coastal
858 male ego, shrugged his shoulders,
and said, "Relax." Relax did not bring the
response he intended as more verbal assault and threats came his way. He used
his hands to signal them to settle down
and once again said, "Relax ... there are
plenty of waves. I'm sorry I didn't see
you." He paddled away. He got more
waves and they got more waves.
The moral of the story goes beyond
that a heavy Israeli accident can save you
from a black eye or an emergency dental
appointment. Law school is an intense
environment and it is easy to get consumed in the world of torts, contracts,
constitutional law, and the rest of the
$140 900 page books.
It's helpful to remember to not let
your everyday human interactions suffer
at the hands of the law. If your roommate
breaks your X-box controller because
you beat him in Madden, you don' t need
to let him know he breached the roommate duty and is liable to you for damages and possible lost profits because you
were planning on competing in the 2009
Madden Challenge. You don't need to
warn your girlfriend that if you see her
making out with another guy at Yogi 's or
The Tavern, you can sue her for emotional distress and voluntary intoxication
is not a legitimate defense.
Know and understand the law for finals and your impending career, but remember sometimes it's better to just relax, smile, and catch another wave --- as
long as you 're not dropping in on the
Windansea crew in the process.

.

Intramural Standings
Football (Sunday Nights)
Week 5 - November l, 2009
TEAM 1

TEAM 2

Score

Winner

3 Guys, 3 Girls

A3 Mafia

30-7

3 Guys, 3 Girls

Sobchak

The Ends

24-14

Ends

Outlaws

A3 Mafia

28-12

Outlaws

--------- -- -- Weeks
"-

.....

Rank

Team

Record

1

Outlaws

4-1

2

3 Guys, 3 Girls

4-2

3

The Ends

3-2

4

Sobchak Security

2-3

5

A3 Mafia

1-4

Softball (Thursday Nights)
Week 5- October 29
Team
Good Wood
K Killers
Legal Eagles
Ball slappers
Lewd and Lascivious
BareBack
MBA
Manatees
Blood, Bath, and Beyond
a team
Soles
Step dads
Dalkon Shield
Footnote 2 13
·w here My Pitches at?
The most interesting
Msre Crushers
A-mazing
Hard Balls
Devil's advocate
Peanuts

Captain
Petix
Caloiaro
Henderson
Fukishima
Davis
Erickson
Stephen
Yaeckel
Gillis
Hargrove
Young
Olson
Basel
Whitman
Berkstresser
Peck
Walsh
Zarconi
Matteson
Buxton
Coover

Wins
5
5
4
4
3
3
3
3
3
3
3
2
2
2
1
1
1
1
1
0
0

Losses
1
1

TIES

0
1
0
2
2
1
3
2
3
2
4
3
3
3
5
3
4
3
5

1

1
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